
Instant Media Software License Agreement

PLEASE  EXAMINE  CAREFULLY  THE  FOLLOWING  SOFTWARE  LICENSE  AGREEMENT  (THE
“LICENSE”). THE LICENSE IS A LEGAL DOCUMENT AND REPRESENTS AN AGREEMENT BETWEEN
YOU,  THE  END-USER,  (“LICENSEE”)  AND  INSTANT  MEDIA,  INC.  (“COMPANY”).  BY USING  THE
SOFTWARE, YOU ACCEPT AND AGREE TO BECOME BOUND BY THE TERMS AND CONDITIONS OF
THIS LICENSE. IF YOU HAVE ORDERED THE SOFTWARE, COMPANY’S ACCEPTANCE IS EXPRESSLY
CONDITIONED ON YOUR ASSENT TO THE TERMS OF THIS LICENSEE TO THE EXCLUSION OF ALL
OTHER  TERMS.  IF  THIS  LICENSE  IS  CONSIDERED  AN  OFFER  BY  COMPANY,  ACCEPTANCE  IS
EXPRESSLY LIMITED TO THESE TERMS.  

1. GRANT OF LICENSE

.  Subject to all of the terms and conditions of this LICENSE, COMPANY grants to LICENSEE a limited,
non-exclusive, nonsublicensable and nontransferable license to use the computer program (in object code
form)  contained  herein  (the  “Program”)  and  the  associated  user  documentation  (collectively,  the
“Software”).

2. OWNERSHIP OF SOFTWARE

.  This LICENSE gives LICENSEE certain limited rights to use the Software; however, this LICENSE is
not a sale of the Software or any portion thereof, and COMPANY and its licensors retains all title to and,
except as expressly and unambiguously licensed herein, all rights and interests in the Software and any and
all new releases, updates and enhancements of the Software and all intellectual property and proprietary
rights in the Software throughout the world. The Software is protected by U.S. copyright law, international
treaty provisions and applicable laws of the country in which the Software is being used. COMPANY
reserves all  rights in the Software not expressly granted to LICENSEE. Any new releases,  updates,  or
enhancements to the Software that are delivered to LICENSEE by COMPANY shall be governed by this
LICENSE whether  or  not  this  LICENSE  is  delivered  with  the  new  release,  update  or  enhancement.
LICENSEE acknowledges that the Software contains valuable trade secrets of COMPANY and LICENSEE
shall:  (i)  keep  confidential  COMPANY’s  trade  secrets  in  the  Software  and  all  information,  ideas  and
algorithms related thereto; (ii) disclose such information only to the extent required to use the Software
under the terms of this Agreement; and (iii) bind its employees, consultants, agents and other third parties
in writing to maintaining the confidentiality of COMPANY’s trade secrets in the Software.  Company may,
from time to time, implement additional security measures for the Software, and Licensee shall cooperate
with such measures and be responsible for installing upgrades that include such measures.

3. PERMITTED USES

.  LICENSEE may:

 Use the Software on a single computer at a time.

 Load the Software into the computer’s temporary memory (RAM).

 Install the Software onto a permanent storage device (e.g., a hard disk drive) as detailed in the 
instructions contained in the user documentation.

 Physically transfer the Software from one (1) computer to another computer, provided the Software is 
simultaneously used on only one (1) computer.

 Make one (1) copy of the Software for archival and backup purposes only, provided LICENSEE 
maintains possession of such backup. The backup copy shall be subject to the terms and conditions of this 
LICENSE.



4. NONPERMITTED USES

.  LICENSEE may not:

 Electronically transfer the Software from one (1) computer to another over a network or use the 
Software on more than one (1) computer at the same time, unless LICENSEE obtains a license to do so from 
COMPANY.

 Use the Software in a network or multiple-user arrangement.

 Rent, lease, lend, sell, transmit, or otherwise distribute or dispose of the Software or LICENSEE’s 
rights under this LICENSE on a temporary or permanent basis to another person or entity.

 Alter, adapt, translate, decompile, disassemble, reverse engineer or otherwise attempt to discover the 
source code or underlying ideas, sequence, structure organization or algorithms of the Software, create derivative 
works based upon the Software or attempt or permit third parties to do so, except to the extent the foregoing 
restriction is expressly prohibited by applicable law.

 Make any copies of the user documentation.

 Remove, modify or obscure any copyright, trademark, and/or any other proprietary notices contained 
in or on the Software.

 Export, reexport or transfer the Software from the country in which it is originally delivered to 
LICENSEE, without COMPANY’s prior written consent.

5. NOTICE REGARDING CACHING

5.1 This Software downloads music, images, video, artwork, text, software and other copyrightable
materials (“Digital Downloads”) and as a result stores large quantities of data onto the computer
on which it operates (“Caching”).  Caching places extraordinary demands on the computer CPU,
memory and uses massive amounts of hard disk space.  LICENSEE is responsible for ensuring
that LICENSEE’S computer is compatible with the Software, meets the then current minimum
system configuration which may change from time to time and can be found on the Company
website at: www.im.com/download/index.aspx for the Software and has sufficient capacity (CPU,
memory, free disk space and the like) to accommodate the Caching of each and every Digital
Download (“Minimum Requirements”).  IT IS CRUCIAL THAT LICENSEE VERIFIES THAT
LICENSEE’S COMPUTER MEETS THESE MINIMUM REQUIREMENTS, PARTICULARLY
PRIOR TO DOWNLOADING EACH AND EVERY DIGITAL DOWNLOAD.  

5.2 IF  LICENSEE’S  COMPUTER  FAILS  TO  MEET  THE  MINIMUM  REQUIREMENTS,
CACHING  MAY PERMENENTLY DAMAGE  LICENSEE’S  COMPUTER,  CAUSE  IT  TO
PERFORM ERRATICALLY AND/OR RESULT IN PERMENANT DATA LOSS AND OTHER
PROBLEMS.   FURTHER,  IF  LICENSEE’S  COMPUTER DOES NOT HAVE SUFFICIENT
FREE  DISK  SPACE  CAPACITY TO  ACCOMMODATE  THE  CACHING  OF  EACH  AND
EVERY DIGITAL DOWNLOAD  PERMANENT DAMAGE  TO  LICENSEE’S  COMPUTER
MAY  RESULT.  (ALL OF  THE  FOREGOING  DAMAGE  COLLECTIVELY,  “COMPUTER
DAMAGE”).   COMPUTER DAMAGE MAY REQUIRE,  AMONG OTHER THINGS,  NEW
HARDWARE,  THIRD  PARTY  REPAIRS,  DATA  RECOVERY  SERVICES  AND
REINSTALLATION  OF  SOFTWARE  INCLUDING  THE  OPERATING  SYSTEM
(“COMPUTER  DAMAGE  REPAIRS”).   LICENSEE,  AND  NOT  INSTANT  MEDIA,  IS
RESPONSIBLE FOR ALL COSTS AND EXPENSES ASSOCIATED WITH ANY AND ALL
COMPUTER  DAMAGE  REPAIRS.  DATA  LOST  MAY  NOT  BE  RECOVERABLE
THEREFORE  COMPANY  STRONGLY  RECOMMENDS  THAT  LICENSEE  BACK  UP
LICENSEE’S  COMPUTER  DATA  PRIOR  TO  INSTALLING  AND  OPERATING  THIS



SOFWARE AND REGULARLY THEREAFTER.

5.3 In addition, note that certain portions of the process of Caching may be initiated or otherwise
occur when LICENSEE’S computer is unattended.  LICENSEE hereby consents to such initiation
and running of these processes and assumes any and all risks associated with same including,
without limitation, any Computer Damage and any Computer Damage Repairs. 

6. DIGITAL DOWNLOAD AND OTHER SERVICES

.  

6.1 The  Software  enables  access  to  COMPANY’s  internet  television  channels,  videocasts  and
audiocasts which offer downloads of audio and video content as well as other services which may
include  chat  rooms,  bulletin  boards,  and  peer  to  peer  sharing  of  content  (collectively  and
individually, “Services”).  Use of the Services requires Internet access and use of certain Services
requires LICENSEE to accept additional terms of service which will be presented to LICENSEE
before such Services can be used.   

6.2 LICENSEE understands that by using any of the Services, LICENSEE may encounter content that
may be deemed offensive, indecent, or objectionable, which content may or may not be identified
as  having  explicit  language  or   objectionable  or  offensive  scenes  or  displays.   Nevertheless,
LICENSEE agrees to use the Services at LICENSEE’s sole risk and that COMPANY shall have no
liability to LICENSEE for content that may be found to be offensive, indecent, or objectionable.
Content  types  (including  categories,  ratings  and  the  like)  and  descriptions  are  provided  for
convenience, and LICENSEE acknowledges and agrees that COMPANY does not guarantee their
accuracy.

6.3 Certain Services may include materials from third parties or links to certain third party web sites.
LICENSEE  acknowledges  and  agrees  that  COMPANY is  not  responsible  for  examining  or
evaluating the content or accuracy of any such third-party material or web sites.  COMPANY does
not warrant or endorse and does not assume and will not have any liability or responsibility for
any third-party materials or web sites, or for any other materials, products, or services of third
parties. Links to other web sites are provided solely as a convenience to LICENSEE.  LICENSEE
agrees that LICENSEE will not use any third-party materials in a manner that would infringe or
violate the rights of any other party, and that COMPANY is not in any way responsible for any
such use by LICENSEE.

6.4 LICENSEE agrees that the Services, including but not limited to video content, artwork, images,
graphics, audio content, and editorial content, contain proprietary information and material that is
owned by COMPANY and/or its licensors or content providers, and is protected by applicable
intellectual property and other laws, including but not limited to copyright, and that LICENSEE
will not use such proprietary information or materials in any way whatsoever except for permitted
use of the Services. No portion of the Services may be reproduced in any form or by any means.
LICENSEE agrees not to modify, lease, loan, sell, distribute, or create derivative works based on
the Services, in any manner, and LICENSEE shall not exploit the Services in any unauthorized
way whatsoever, including but not limited to, by trespass or burdening network capacity.  The
Services may be modified, removed, suspended or terminated at any time without notice,  and
COMPANY shall have no liability for such action. 

7. TERM AND TERMINATION

.  This LICENSE shall commence on the day LICENSEE downloads the Software and will continue until
the LICENSE is terminated. The LICENSE may be immediately terminated by COMPANY with or without
cause upon notice to LICENSEE. Upon termination, LICENSEE shall immediately cease all use of, erase
from  its  computers  and  return  to  COMPANY,  at  LICENSEE’s  expense,  or  destroy  all  copies  of  the



Software  in  LICENSEE’s  possession  or  control  and  so  certify  to  COMPANY.  Termination  is  not  an
exclusive remedy and all other remedies will be available to COMPANY whether or not this LICENSE is
terminated.

8. DISCLAIMER OF WARRANTY AND LIMITATION OF LIABILITY

8.1 THE SOFTWARE IS PROVIDED “AS IS” WITHOUT WARRANTY OF ANY KIND, EITHER
EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES
OF  MERCHANTABILITY,  FITNESS  FOR  A  PARTICULAR  PURPOSE  AND  NON-
INFRINGEMENT. LICENSEE ACKNOWLEDGES AND AGREES THAT COMPANY DOES
NOT WARRANT, GUARANTEE, OR MAKE ANY REPRESENTATIONS REGARDING THE
PERFORMANCE,  USE  OR  RESULTS  OF  THE  USE  OF  THE  SOFTWARE  OR  ITS
CORRECTNESS,  ACCURACY,  RELIABILITY,  CURRENTNESS,  OR  OTHERWISE.
LICENSEE ASSUMES THE ENTIRE RISK ASSOCIATED WITH LICENSEE’S USE OF THE
SOFTWARE. IF THE SOFTWARE IS DEFECTIVE, LICENSEE, NEITHER COMPANY NOR
ITS  DEALERS,  DISTRIBUTORS,  AGENTS,  OR  EMPLOYEES,  ASSUMES  ANY
RESPONSIBILITY AND COST OF ANY SERVICING, REPAIR OR CORRECTION. SOME
JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF IMPLIED WARRANTIES,  SO
THE ABOVE DISCLAIMER MAY NOT APPLY. 

8.2 IN  NO  EVENT  SHALL  COMPANY,  ITS  DEALERS,  DISTRIBUTORS,  AGENTS,  OR
EMPLOYEES  OR  ANYONE  ELSE  WHO  HAS  BEEN  INVOLVED  IN  THE  CREATION,
PRODUCTION, OR DELIVERY OF THE SOFTWARE BE LIABLE WITH RESPECT TO ANY
SUBJECT MATTER OF THIS LICENSE UNDER ANY CONTRACT, NEGLIGENCE, STRICT
LIABILITY OR  OTHER  THEORY FOR  ANY INDIRECT,  SPECIAL,  CONSEQUENTIAL,
EXEMPLARY OR INCIDENTAL DAMAGES OF ANY NATURE, INCLUDING, WITHOUT
LIMITATION, DAMAGES FOR LOSS OF BUSINESS PROFITS OR REVENUE, LOSS OR
INACCURACY OR CORRUPTION OF DATA, COST OF PROCUREMENT OF SUBSTITUTE
GOODS,  SERVICES OR TECHNOLOGY, LIABILITY OR INJURY TO THIRD PERSONS,
AND THE LIKE, WHETHER FORESEEABLE OR NOT, ARISING OUT OF THE USE OR
INABILITY TO  USE THE SOFTWARE,  REGARDLESS OF  WHETHER COMPANY HAS
BEEN  ADVISED  OF  THE  POSSIBILITY OF  SUCH  DAMAGES.  IN  NO  EVENT  WILL
COMPANY, ITS DEALERS’, DISTRIBUTORS’ AGENTS’ OR EMPLOYEES’ LIABILITY FOR
ANY  DAMAGES  TO  LICENSEE,  OR  TO  ANY  OTHER  PERSON  OR  ENTITY  EVER
EXCEED THE LICENSE FEE PAID FOR THE LICENSE OF THE SOFTWARE WHICH GAVE
RISE  TO  THE  CLAIM,  REGARDLESS  OF  THE  FORM  OF  THE  CLAIM.   WITHOUT
WAIVING  THE  EXCLUSIVE  GOVERNING  LAW  CLAUSE  BELOW,  SOME
JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF LIABILITY
FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, SO THE ABOVE EXCLUSION MAY
NOT APPLY. THIS SECTION 7 SHALL NOT LIMIT LIABILITY FOR DEATH OR BODILY
INJURY OF A PERSON.  

9. NO GOVERNMENT USE.  Licensee represents that it is not a U.S. government agency and it is not
acquiring the license pursuant to a U.S. government contract or with U.S. government funds; the license
does not authorize or allow use by, or funded by, any U.S. governmental entity. 

10. EXPORT CONTROLS; TAXES AND SHIPPING

10.1 LICENSEE shall be responsible for and shall pay any and all sales, use, value added/ad valorem,
surtax and personal property taxes, duties, fees and other governmental assessments or charges
arising out of this LICENSE and the transactions contemplated herein, excluding taxes based on
COMPANY’s income. 

10.2 LICENSEE may not use or otherwise export or reexport the Software except as authorized by
United  States  law  and  the  laws  of  the  jurisdiction  in  which  the  Software  was  obtained.  In



particular, but without limitation, the Software may not be exported or re-exported (a) into any
U.S. embargoed countries or (b) to anyone on the U.S. Treasury Department's list of Specially
Designated Nationals or the U.S. Department of Commerce Denied Person’s List or Entity List.
By using the Software,  LICENSEE represent and warrant that  LICENSEE is not located in any
such country  or  on any such  list.  LICENSEE also agrees  that  LICENSEE will  not  use these
products  for  any  purposes  prohibited  by  United  States  law,  including,  without  limitation,  the
development, design, manufacture or production of nuclear, missiles, or chemical or biological
weapons.

11. INDEMNIFICATION OF COMPANY BY LICENSEE   LICENSEE shall defend, indemnify and hold
COMPANY harmless  from  and  against  any  and  all  claims,  damages,  liabilities,  costs  and  expenses
(including, without limitation, attorneys’ fees) arising out of Licensee’s breach of its obligations under this
Agreement

12. GENERAL  

This LICENSE is a complete and exclusive statement of all of the terms, conditions, and 
representations of the agreement between LICENSEE and COMPANY with respect to the 
subject matter hereof. This LICENSE shall not be varied, supplemented, qualified, or interpreted 
by any prior course of dealing between LICENSEE and COMPANY or by any usage of trade. 
The terms of this LICENSE shall not be modified or supplemented by any purchase order or 
acknowledgment, even though COMPANY may have signed such a document. This LICENSE 
may be modified and the observance of any provision of this LICENSE may be waived only with
the written consent of LICENSEE and COMPANY. If any term or provision of this LICENSE 
shall be found to be illegal, void, or for any reason unenforceable, it shall be deemed severable 
from, and shall in no way affect the validity or enforceability of the remaining provisions of this 
Agreement. This Agreement shall be governed by and construed in accordance with the laws of 
the State of California without regard to conflicts of laws provisions thereof and without regard 
to the United Nations Convention on Contracts for the International Sale of Goods, and 
LICENSEE agrees to the sole and exclusive venue in Orange County, California.
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